
 

 
Unless you are a hermit, you are keenly aware that we are deep into a 

new election season.  With the March 17th and August 18th primary elec-

tions in the rearview mirror, one final election remains – the November 3rd 
General Election. On this ballot, we will be casting votes for local, state, 

and national candidates, as well as on other matters, such as the exten-

sion of the School District Referendum that has passed since it first ap-

peared on the ballot in 2004.  Given the heightened public interest in the 

upcoming election, we wanted to remind everyone of the rules regarding 

political activities on school grounds and other district property.  In short, 
based upon Florida law and our own School Board policies, we must re-

main neutral in elections and cannot act in any way that would further 

the campaigns of political candidates or questions on the ballot. 
 

The general rule is that School Board property, including school sites and 
district technology, may not be used to promote the interests of any politi-

cal candidate, organization, or position on a political question.  So, no 

person, whether they are a candidate, employee, parent, or other, may 

engage in political activities on school grounds.  This includes, (1) physi-

cally campaigning on school property, (2) using school resources or time 

to campaign, or (3) using school logos, photos, or other property in cam-
paign materials.  These rules are based upon certain Florida statutes and 

the School Board Policy Manual, and violations could result in both statu-

tory sanctions and employee discipline.  At the end of this article, we have 

included an FAQ section to address some recurring scenarios.  
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The School Board of Pinellas 
County, Florida, prohibits any 
and all forms of discrimination 

and harassment based on 
race, color, sex, religion, na-
tional origin, marital status, 
age, sexual  orientation or 
disability in any of its pro-

grams, services or activities. 

 
 The last edition of Legally Speaking discussed the recent Supreme Court 

decision of Espinoza v. Montana Department of Revenue which found that 
a provision in the Montana state constitution preventing students from 

using funds in a state sponsored scholarship program to attend a private 

Christian school was unconstitutional because it violates the Free Exercise 

Clause of the First Amendment.   

 

In reliance on the Espinoza case, the U.S. Court of Appeals for the 2nd 
Circuit issued a decision on January 15, 2021, finding that a student at-

tending a catholic high school in Vermont could not be prevented from 

participating in the state’s dual enrollment program which allowed   
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The mission of the  
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is to provide the highest  

quality legal services 

to the  

Pinellas County School 

 Board, the Superintendent 

and the District by 

ensuring timely and 

accurate legal advice and  

effective 

representation  

on all legal matters. 

Another Free Exercise Clause Case 
By Laurie Dart, Staff Attorney 

It is hard to believe the COVID-19 pandemic be-

gan about one year ago. It has caused devasta-

tion in the U.S. and around the world, but there 
is reason to be optimistic about 2021 with multi-

ple vaccines currently being administered.  In 

Volume XXI, Issue 1, of Legally Speaking, we dis-

cussed COVID-19 litigation affecting public 

schools.  This article will provide an update on 

those cases, as well as provide a general overview 
of the Florida Department of Education’s Emer-

gency Order relating to the second semester. 

 

EO 20-07 

 
As we know, the Florida Department of Educa-

tion (“DOE”) issued Emergency Order 20-06 (“EO 

20-06”) in early July 2020.  It required public 

school districts that wanted to receive full fund-

ing for virtual students and certain flexibility to 

submit and have approved a school re-opening 
plan that included opening in-person schools for 

those families that desired that option.  One of 

the concerns for school districts was the Florida                                                              
                                                                                   (Continued on page 2) 
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law that only funds virtual stu-
dents at a portion of the in-person 

students.  For districts that antic-

ipated tens of thousands of stu-

dents wanting to remain home to 

start the school year, this meant 

devastating budget cuts if a re-
opening plan was not approved; 

for context, PCS starting in Au-

gust with about 40,000 virtual 

students (about 40% of our stu-

dent population) and, as of the 
writing of this article, have about 

27,000 (27%) virtual students.  

EO 20-06 waived this funding law 

and allowed districts to avoid 

these budget cuts.  However, EO 

20-06 expired at the end of the 
first semester.  It was also the 

subject of a high-profile lawsuit 

(see below).  

 

On November 30, 2020, the DOE 
issued Emergency Order 20-07 

(“EO 20-07”).  This new order ad-

dressed the second semester and 

summer 2021 programs.  EO 20-

07 continued the same principles 

as EO 20-06, including the right 
for families to attend in-person 

schools, but also added additional 

requirements for school districts 

that wanted to continue to receive 

full funding for virtual students.  
Districts seeking this option need-

ed to submit a “Spring 2021 Edu-

cation Plan” by December 15, 

2020, and receive DOE approval.  

PCS timely filed its plan and re-

ceived DOE approval shortly 
thereafter.   

 

Plans must include interventions 

for students who are struggling 

academically, as well as plans for 
summer programs to address aca-

demic deficiencies, particularly 

those made worse during the pan-

demic. EO 20-07 also clarified 

that families and students could, 

at any time, move between virtual 
education and in-person educa-

tion, also stating that districts 

must process those requests in a 

reasonable amount of time.  All 

but one or two school districts 
have filed and received approval 

of their Spring 2021 Education 

Plan. As more people are vac-

cinated in the weeks and months 

ahead, hopefully society will reach 

herd immunity by the end of the 
school year, or at least by the 

start of the next.  Regardless, PCS 

will continue with its safety proto-

cols and academic interventions 

for as long as needed. 
 

COVID-19 Litigation Update 
 

Since our last article on these is-

sues, each of the high-profile 

court cases that we discussed has 

reached a resolution.  Below is a 
brief discussion of each of the 

cases and their resolutions.  More 

information on each case can be 

found in Volume XXI, Issue 1, of 

Legally Speaking, accessible here:  

https://www.pcsb.org/Page/482 
 

      EO 20-06 Lawsuit  
 

As noted above, DOE Emergency  

Order 20-06 that addressed the 
first semester was the subject of a 

lawsuit filed by the Florida Edu-

cation Association, the statewide 

teachers’ union, and other plain-

tiffs, including teachers and par-

ents.  In mid-August 2020, the 
trial court held a multi-day hear-

ing and then ruled in favor of the 

plaintiffs on their motion for a 

preliminary injunction.  Essen-

tially, the court struck out the 
requirements of EO 20-06 that (1) 

schools needed to re-open brick 

and mortar schools for in-person 

education in order to receive full 

funding, and (2) school districts 

needed to submit a re-opening 
plan to receive benefits.   

 

As was anticipated by all, the 

state defendants quickly ap-

pealed.  Under Florida law, when 
the state appeals an adverse rul-

ing, the ruling is stayed (i.e., it 

doesn’t yet take effect) until the 

end of the appeal.  There is an 
exception to this, which the trial 

court recognized, but the appel-

late court almost immediately 

thereafter ruled did not apply.  

So, even though the plaintiffs ob-

tained a favorable ruling at the 
trial court level, that ruling could 

not be enforced until the end of 

the appeal.  Throughout the ap-

peal, the parties engaged in vari-

ous procedural tactics, but on 
October 9, 2020, the appellate 

court issued its ruling upholding 

EO 20-06 as written and revers-

ing the trial court’s grant of the 

preliminary injunction.  The 

plaintiffs attempted to have this 
ruling reviewed by other judges at 

the appellate court, but that re-

quest was denied.   

 

Interestingly, at that stage, the 
case was not over because all that 

was on appeal was the prelimi-

nary injunction ruling – a full trial 

could still theoretically be held by 

the trial court.  However, any fu-

ture hypothetical rulings in favor 
of the plaintiffs would certainly 

have been appealed by the state, 

and the plaintiffs just got a good 

picture of how the appellate court 

would likely treat those hypothet-
ical rulings.  So, after what we 

can only assume were lengthy 

discussions about the case, the 

plaintiffs voluntarily agreed to 

dismiss the entire case on Decem-

ber 23, 2020.  This action official-
ly terminated any further develop-

ment in this case.  No legal action 

has been initiated against EO 20-

07, the second semester order 

from the DOE, and we do not an-
ticipate that any will be filed. 

 

     Federal IDEA Class Action in         
New York 
 
This case was filed against every 
 
                                               (Continued on page 4) 
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Religious Groups Using 

School Grounds 
By David Koperski, School Board Attorney 

_________________________________ 

Members of the community and 
even district employees some-

times ask us whether it is illegal 

for school grounds to be used for 

religious purposes.  The two com-

mon examples are (1) student 

clubs that have a religious pur-
pose, such as a bible club or the 

Fellowship of Christian Athletes, 

and (2) religious services held on 

school grounds on the weekends, 

such as church services on Sun-
days.  During the COVID-19 pan-

demic, these uses have been cur-

tailed, if not eliminated.  However, 

as we exit from the strictest safety 

protocols as society reaches a cer-

tain level of herd immunity, these 
issues will resurface.  Each of the 

two examples above raise the 

same “church-state” legal issues, 

but are answered slightly differ-

ently.  Before addressing these 
specific examples, it is worthwhile 

to provide the legal context in this 

area.  

The First Amendment to the Unit-
ed States Constitution contains a 

provision that prohibits the gov-

ernment from “establishing” a re-

ligion.  In fact, the First Amend-

ment mentions religion even be-
fore free speech, stating: 

   Congress shall make no law re-
specting an establishment of reli-
gion, or prohibiting the free exer-
cise thereof; or abridging the free-
dom of speech, or of the press; or 
the right of the people peaceably 
to assemble, and to petition the 
Government for a redress of griev-
ances.  

The Establishment Clause has 

historically come to mean more 
than just the federal government 

officially recognizing a religion, 

like the country of England does 

with the Christian Anglican 

Church or the country of Thai-

land does with Buddhism.  Ra-

ther, our courts have interpreted 

this provision to generally mean 
that any federal, state, or local 

government (like Pinellas County 

Schools) may not engage in activi-

ties that can be viewed to endorse 

or sponsor religion.  For example, 

in 2000, the U.S. Supreme Court 
told a Texas high school that it 

cannot allow its football team 

members to lead a prayer on the 

field before the start of the game 

where the school allowed the 
team to use the school stadium’s 

PA system to broadcast the prayer 

to the spectators.  While no 

school employee was involved in 

the actual prayer, the Court said 

the school gave the impression 
that it was endorsing the prayer 

by allowing the use of its PA sys-

tem and tolerating the prayer as 

part of the official pre-game cere-

monies.  Reaching the opposite 
conclusion, the Supreme Court 

ruled in 2019 that a 32-foot 

Christian cross erected on public 

property in 1925 to honor local 

fallen World War I soldiers did not 

violate the Establishment Clause.  
The Court pointed to, among oth-

er factors, the extended period of 

time the cross has been there and 

the non-religious meaning it has 

had over the years.  After all, 
courts have not said that religion 

must never be mentioned in the 

public sector – just look at the 

cash in your pocket (…if you still 

carry cash) for a reference to God 

or realize that, immediately before 
any oral argument in the U.S. Su-

preme Court, the Court Marshall 

states:  “God save the United 

States and this Honorable Court.” 

So, the question for us is whether 

the Constitution allows the other 

uses identified in the first para-

graph above.  First, regarding stu-

dent clubs with a religious pur-
pose, we must also consider one 

of the other rights contained in 

the First Amendment – freedom of 

speech.  For decades, if not long-

er, public schools have allowed 

their grounds to be used after 

school hours by non-school-

sponsored student clubs, such as 
the Boy Scouts, the 4-H Club, 

and sometimes religious clubs.  

Some schools refused to allow 

student religious clubs based up-

on fears that they would be sued 

for violating the Establishment 
Clause.  Some of these schools 

were sued anyway, but by the 

student religious clubs claiming 

that the schools were discriminat-

ing against them based upon the 
religious content of their clubs’ 

speech.   

Eventually, Congress got involved 

and passed a federal law known 
as the Equal Access Act that clar-

ifies that these non-school-

sponsored student clubs have the 

same access to school facilities as 

other similar groups.  Not sur-
prisingly, this law was challenged 

on the same religious grounds, 

but the U.S. Supreme Court ruled 

that it was valid.  Thus, it is not 

unlawful for a school to allow a 

non-school-sponsored student 
religious club to use its facilities 

on the same basis as other non-

school-sponsored student clubs – 

in fact, it would unlawful to not 

allow them.  In the end, this is 
not the school sponsoring or en-

dorsing religion, but rather it is 

just the school not discriminating 

against these types of clubs based 

upon their speech.  And, even 

though a school employee may be 
sitting in on the club, that person 

should only be there for supervi-

sion purposes and should not be 

taking an active role in the meet-

ings or the student organization 
hosting them. 

Second, regarding leases of our 

school grounds, School Board 

Policy 7511 outlines the rules 
whereby outside organizations 

can lease our facilities.  The policy 

was passed to allow the public to 

have access to our facilities when 

we are not using them, usually for 
a fee.              (Continued on page 4)   
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Certain school-based organizations, such as the 
SAC, will be able to use our facilities without charge 

and other school-related organizations, such as 

booster clubs, may be able to use the facilities with-

out charge under certain circumstances.  However, 

purely private organizations would be charged a 
lease fee and certain other incurred expenses.  A 

multitude of outside organizations lease our facili-

ties, including churches and other religious organi-

zations.  To allow a secular group to lease our facili-

ties and disallow a religious organization would like-

ly amount to unlawful discrimination against reli-
gion under state and federal law and/or a violation 

of the right to free speech.  Regardless, allowing a 

religious group to lease our facility for a fee when it 

is not otherwise being used as a school is not tanta-

mount to endorsing that group’s message – much 
like the student groups discussed above, it is merely 

the District not discriminating against religion and 

recognizing others’ rights to free speech.  

 

Given the child-focused nature of our business, any 

presence of religion usually raises red flags.  Each sit-
uation must be addressed on its own facts, and the 

answers are not always easy, many times leading to 

disagreements among the judges in our highest 

courts.  However, it is clear that for these two com-

monly-asked scenarios, the use of our facilities under 
the proper circumstances does not violate the Estab-

lishment Clause or other law.● 

____________________________________________________ 

 
Another Free Exercise Clause Case 
(Continued from page 1) 

 

students at “publicly funded” schools to attend up to 

two courses at a Vermont college.  The high school 

student in this case lived in a community that did not 

operate a public high school.  In such cases, the 
“sending district” allowed students to attend a private 

school paid for with public dollars but could not use 

the tuition for religious schools.  As a result, students 

in religious schools could not take advantage of the 

dual enrollment opportunity available to all other stu-
dents attending private school. 

 

The lower court upheld the state’s denial of the stu-

dent’s dual enrollment application on the basis that 

the religious school was not “publicly” funded.   In 

reversing, the appellate court held that the publicly 
funded requirement “plainly evinces religious discrim-

ination” in violation of the Free Exercise Clause of the 

First Amendment.●  

 

 

Emergency Order/Covid Litigation Updates 
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public school district in the country on behalf of 

all of their disabled students.  The case alleged 

that, during COVID-19, school districts have de-

nied disabled students and their families certain 

rights under various federal laws, including the 

Individuals with Disabilities Education Act and 
Section 504 of the Rehabilitation Act of 1973. The 

plaintiffs’ lawyers attempted to maintain this case 

as a class action, not only as to the class of plain-

tiffs (i.e., all disabled students), but also as to the 

class of defendants (i.e., every public school dis-
trict). A plaintiff class action case is hard enough 

to bring and win, but a defendant class action is 

even more difficult.   

 

Throughout the litigation, the federal court judge 

issued rulings against the plaintiff class on a 
multitude of procedural issues.  Ultimately, and 

relevant to our purposes, the judge dismissed all 

school districts outside the State of New York.  

The plaintiffs’ lawyers did not appeal this decision 

and so all Florida school districts are freed from  
being dragged into this case.   

 

Postscript 

 

While these two COVID-19 cases are concluded, 

we continue to watch other court and legislative 
developments regarding COVID-19.  For example, 

as the Florida Legislature prepares for its 2021 

General Session starting on March 2nd, legislators 

have proposed certain bills relating to COVID-19 

that impact school districts, including possible 
limitations on liability for COVID-19-related dam-

ages.● 

 

 


