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Investigating Reports of
Bullying and Harassment

By James A. Robinson, General Counsel,
Joan Reubens, Bullying Prevention Specialist, and
Jan Urbanski, Ed.D., Director of Special Projects

Headlines:

“PICKED ON: A Pasco County fourth grader says he was
racially harassed and bullied at his school.”

“SUING THE SCHOOL: The mom of a teen beaten at her
Broward County middle school sues the district, saying
the school should have done more to protect her daugh-
ter, the Miami Herald reports.”

These are just two of a growing number of headlines,
which reveal a major focal point in our society, and an
area of increased liability for school districts.

Both Florida statute and board policy require that all re-
ports of bullying and harassment be investigated. Every
site has an administrator or designee responsible to in-
vestigate reports of bullying and harassment. Because
there is a legal duty to investigate, failure to do so, or to
do so properly, could expose the district to liability.

So, the first thing to keep in mind is that all reports of bul-
lying must be investigated. The procedure will vary de-
pending on how and where the report was received and
whether the incident involves students or adults. Please

Mission
Statement

The mission of the
Office of General Counsel
is to provide the highest
quality legal services
to the
Pinellas County School
Board, the superintendent
and the district by
ensuring timely and
accurate legal advice and
effective
representation
on all legal matters.

refer to the Report of Bullying/Harassment Received flowchart for specific steps.
The flowchart is available in the Public Outlook Folder under the Prevention Office

(Continued on page 2)

OCR Gives Guidelines on Bullying and

Harassment

By James A. Robinson, General Counsel and Laurie Dart, Associate Counsel

On Oct. 26, 2010, the U.S. Department of Education’s Office for Civil Rights
(OCR) issued guidance in the form of a “Dear Colleague” letter to school districts
throughout the country reminding school officials that failure to address certain
forms of bullying by students may subject the district to liability under a number of

(Continued on page 4)
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Investigating
(Continued from page 1)

and then go to the ‘Bullying’ folder to
Flowchart for Investigating Reports of
Bullying.

The procedures for investigating an
incident of bullying do not differ
greatly from the procedures for inves-
tigating any other type of misconduct.
However, one notable difference is
that the law and policy require that all
involved in the alleged bullying or har-
assment be interviewed separately.

The process for investigating a report
consists of the following steps:

The principal/designee or appropri-
ate district administrator initiates
the investigation, which must be
completed within 10 working days;

The investigator interviews the
victim, alleged perpetrator and wit-
nesses separately to gather perti-
nent information which may in-
clude:

o Description of the alleged
bullying incident;

O Location(s) of the alleged
bullying incident;

o lIdentity of all involved;

O Relationship between those
involved to determine differ-
ence in power or status;

o Demographics of those in-
volved (age, grade, gender,
race, etc.);

o Circumstances surrounding
the incident;

o Frequency and severity of
the behavior;

o Pattern(s) of behavior and

o Impact of the incident on the
learning environment;

The parent/legal guardian of all
students involved must be notified
on the same day an investigation
has been initiated.

Upon completion of the investigation,
whether the incident was determined
to be substantiated or unsubstanti-

ated, the following steps must be fol-
lowed:

Provide the principal/designee
with a written report including
recommended remedial steps;
Complete a Final Disposition
Form including a follow-up plan
and recommendations and send
to the Prevention Office at the
administration building;

Notify parents of students or the
adults involved of the outcome
of the investigation and the fol-
low-up plan;

Follow up with other assess-
ments or actions as needed and
All incidents of bullying and har-
assment, whether substantiated
or unsubstantiated must be en-
tered into School Environmental
Safety Incident Reporting
(SESIR). For information on how
to do this go to the Public Out-
look Folders under the Preven-
tion Office and then go to the
‘Bullying’ folder to SESIR and
Bullying Incidents.

If an investigation reveals that dis-
criminatory harassment has oc-
curred, the school must take prompt
and effective steps reasonably cal-
culated to end the harassment,
eliminate any hostile environment
and its effects, and prevent the har-
assment from recurring. These du-
ties are a school's responsibility
even if the misconduct also is cov-
ered by an anti-bullying policy, and
regardless of whether a student has
complained, asked the school to
take action or identified the harass-
ment as a form of discrimination.
Unlawful harassment based on race,
color, sex, religion, national origin,
ethnicity, marital status, age, sexual
orientation or disability must be re-
ferred to the Office of Equal Oppor-
tunity for investigation.

When a report of bullying is re-
ceived, an initial determination
should be made whether the re-
ported “bullying” or “harassment’
meets the definitions in Board Policy
5517.01, Policy on Bullying and Har-

assment. A complaint that alleges an
isolated act of aggression, such as a
shove or a punch, may well warrant
a discipline referral, but not further
investigation as an act of bullying
since bullying involves systematic
and chronic behavior. The complaint
should be recorded on the final dis-
position form as unsubstantiated as
to bullying, and any disciplinary ac-
tion noted. Does the report disclose
that the alleged act of bullying or
harassment is outside the jurisdic-
tion of the district, meaning either (1)
that it did not occur on school
grounds, at a school sponsored
event or while using district transpor-
tation or equipment, or (2) that it did
not cause or threaten to cause sub-
stantial and material disruption at
school? If so, there is no basis for
the school to proceed further with
the investigation. Again, complete
the final disposition form as unsub-
stantiated for lack of jurisdiction, and
give the reason why. (Please confer
with the Office of General Counsel
whenever proceeding forward with
an investigation involving an off-
campus act other than one occurring
on school transportation or at a
sponsored event.) Although the inci-
dent may be beyond the scope of
the district’s jurisdiction, providing
information to assist the individuals
involved may be appropriate, and
should be noted on the final disposi-
tion form.

Remember, a school must take im-
mediate and appropriate action to
investigate or otherwise determine
what occurred. Regardless of the
extent of the investigation or the out-
come, administrators and designees
must follow district policy and proce-
dures to ensure a safe learning and
work environment for all, and to mini-
mize the district’s liability exposure.
For additional information or assis-
tance with investigations contact the
Prevention Office at 588-6130. =
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How Long Can Students With Disabilities Be Suspended?

By David Koperski, Associate Counsel

Of all the rules relating to the
education of students with disabili-
ties, some of the most discussed,
and misunderstood, are the rules
relating to discipline and, specifi-
cally, the suspension and expulsion
of disabled students. The education
of students with disabilities is gov-
erned by two federal laws, the Indi-
viduals with Disabilities Education
Act (IDEA) and Section 504, as well
as additional state rules and school
board policies.

Students qualifying under the IDEA
and related state and district rules
are referred to as exceptional stu-
dent education (ESE) students.
Every ESE student has an individual
educational plan (IEP), except for
those ESE students who qualify as
gifted, and they have an educational
plan. An |IEP is a written statement
of the educational program de-
signed to meet the student's individ-
ual needs. An IEP has two general
purposes: to set reasonable learning
goals for a student and to state the
services that the district will provide
for the student. The IEP is devel-
oped jointly by the school staff, the
parents of the child and the student
when appropriate.

Other students may qualify under a
different definition of “disability” in
Section 504 and have a Section 504
Plan, which outlines what accommo-
dations the student will receive. Stu-
dents with Section 504 Plans are
those that have a physical or mental
impairment that substantially limits
one or more major life activities. The
law also protects those students
who have a record of, or are re-
garded as having, such an impair-
ment. The Section 504 Plan, like an
IEP, is written by a team, including
parents and the student when ap-
propriate. The purpose of the Sec-
tion 504 Plan is to identify the ac-
commodations a student needs in
order to give them an opportunity to

perform at the same level as their
non-disabled peers.

This article provides a brief review
of the law and other rules regarding
the allowable length of discipline of
ESE and Section 504 students and
whether and what services must be
provided during the suspension or
expulsion.

ESE Discipline

Under federal law, ESE students
may only be suspended for up to 10
days in a school year without being
provided those educational services
that school personnel deem neces-
sary to allow the student to access
the curriculum and progress toward
meeting the IEP goals. In other
words, services must be provided
on day 11. The key in determining
whether a day counts as one of the
10 is not whether the student is on
school grounds, but whether ser-
vices are provided to the student.
For example, a typical out-of-school
suspension (student receives no
educational services) would count
toward the 10-day period. However,
an in-school suspension would also
count if the student did not receive
the necessary services, and a bus-
only suspension would count if the
student has no other way of getting
to school. On the other hand, an in-
school (or even out-of-school) sus-
pension would not count toward the
10 days if the student received the
necessary services.

In our district, students are not sus-
pended, even with services, for
more than 10 days in a school year.
However, students may be reas-
signed to an alternate educational
placement so long as they receive
their IEP services. There has been
some discussion in the district re-
garding a desire to follow other
school districts in allowing a student
to be suspended for more than 10
days in a year. Federal law would
allow a student to be removed from

the school for more than 10 days in
a year based upon several factors,
but services must still be provided
as described above starting on day
11, whether at home or some alter-
native site. Our district has chosen
to have a bright line rule of no more
than 10 days of out-of-school sus-
pension in a school year in order to
maintain consistency throughout the
school system. This rule also avoids
the risk of a challenge that suspen-
sions at some point beyond 10 days
amount to a change in placement,
which is an ESE legal concept car-
rying various rules.

Further, the district cannot impose a
change of placement on ESE stu-
dents if the misconduct leading to
the change in placement is a mani-
festation of their disability. This de-
termination is made at a meeting of
school personnel and parents where
the group essentially asks whether
the disability caused the miscon-
duct. Various rules apply depending
upon the answer to that question.
Regardless, the team should assess
why the misconduct occurred and
prepare a behavioral plan, if one
does not exist, and review it if it
does.

Much of the confusion regarding
ESE discipline can be clarified by
remembering the key is whether
services are provided on day 11, not
whether the student is removed
from his/her school or whether you
call a removal a “suspension” or
“expulsion,” because those terms
are usually used (i.e., for non-ESE
students) to mean a complete re-
moval of all education services.

Section 504 Discipline

Unlike ESE students, Section 504
students have no statutory right to
services starting on day 11 of a sus-
pension or expulsion. Section 504 is
not as comprehensive as the IDEA.

(Continued on page 4)
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Suspension of Students with Disabilities
(Continued from page 3)

Section 504 is essentially a non-discrimination
(disability) statute that does not contain the numer-
ous affirmative duties and funding that the IDEA
contains. However, as is true with ESE students, a
manifestation determination meeting must be held
once a school seeks to suspend a student for a
certain number of days. See School Board Policy
2260.03, Section 504. Also, the Section 504 Plan
must be implemented whenever and wherever we
choose to provide continuing educational services
during a period of expulsion, such as at
Teleschool, or disciplinary reassignment, such as
Pinellas Secondary. =

OCR letter
(Continued from page 1)

federal civil rights laws. The Dear Colleague letter
issued on Oct. 26, 2010, can be found on the U.S.
Department of Education’s website at the following
link: http://www2.ed.gov/about/offices/list/ocr/
letters/colleague-201010.html.

The guidance letter explains that state anti-bullying
and harassment laws and school district policies
adopted pursuant to those laws may not go far
enough to protect students from student-on-student

racial and national origin harassment, sexual and gender-
based harassment and disability harassment.

OCR reminds districts that bullying should always be ad-
dressed by school administrators under their district’s anti-
bullying policy. However, it clarifies that when the bullying is
based upon a student’s protected status (i.e., based upon
one’s race, sex, sexual orientation, disability etc.), schools
must remember to implement their anti-discrimination poli-
cies, including the grievance procedures contained in those
policies.

The guidance letter provides a summary of the civil rights
laws enforced by OCR; a discussion of what types of bully-
ing conduct could trigger liability under these federal laws,
and some scenarios and tips to school officials in respond-
ing to bullying. The guidance letter underscores school offi-
cials’ obligations to thoroughly investigate incidents of bully-
ing and to take swift and effective remedial action to end
such conduct. The civil rights laws enforced by OCR that
are potentially implicated by acts of bullying include:

* Title 1X of the Education Amendments of 1972, which pro-
hibits discrimination based on sex;

« Title VI of the Civil Rights Act of 1964, which prohibits dis-
crimination on the basis of race, color or national origin;

 Section 504 of the Rehabilitation Act of 1973, which pro-
hibits discrimination on the basis of disability and

« Title Il of the Americans with Disabilities Act, which pro-
hibits discrimination on the basis of disability.

The key point is that school officials must be careful to as-
sess the nature of the bullying to determine when it in-
volves discriminatory harassment involving a federally pro-
tected characteristic such as race, sex, national origin, etc.
If so, the OCR reminds schools that they “must take prompt
and effective steps reasonably calculated to end the har-
assment, eliminate any hostile environment and its effects
and prevent the harassment from recurring.”

School Board Policy 5517.01, Policy Against Bullying and
Harassment — refers school officials to the harassment and
discrimination policies for the investigation and proper han-
dling of acts of harassment against federally identified pro-
tected categories, and acts of harassment, including sexual
harassment, which do not meet the definition of bullying.
Thus, our district is in compliance with OCR’s guidance in
this regard.

OCR simply wanted to remind school administrators that
federal anti-discrimination laws apply when student bullying
amounts to harassment based upon another student’s race,
color, national origin, and that such acts must be investi-
gated according to appropriate harassment and discrimina-
tion policies, which is called for under our school board poli-
cies. m
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