
 

 

 

A  three year old court case involving the state’s tax 
credit voucher program has been resolved against the 
challengers, which included the state level teachers un-
ion and various other parties. In this case, known as 
McCall v. Scott, the Florida Supreme Court declined a 
request to review an appellate court’s procedural ruling 
that the plaintiffs lacked “standing,” which is the ability to 
even bring a lawsuit to challenge the law. Thus, after 
years of litigation over this voucher program, the law 
remains on the books. It is interesting to note, however, 
that no court actually reached the legal arguments 
against the law itself, but rather disposed of the case by 
ruling that the plaintiffs could not, themselves, bring a 
challenge. It remains unclear whether any other party 
will attempt to bring a separate lawsuit, or, more im-
portantly, whether any person or group even exists that 
could overcome the “standing” problem that plaintiffs 
experienced in this case.  

The tax credit voucher law in question was first enacted 
in 1999, along with two other voucher programs, the McKay Scholarship program 
for students with disabilities, and the now defunct Opportunity Scholarship voucher 
program. The latter voucher program was invalidated in 2006 when the Florida Su-
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T he district has a number of advanced courses and special programs available 
to students with disabilities (students eligible under Section 504 or ESE). It is im-
portant to note that students with disabilities are entitled to participate in advanced 
courses and special programs within certain parameters. There are actually three 
separate areas of the law that we must consider when determining if it is appropri-
ate for a student with a disability to participate in these programs: Section 504 of 
the Rehabilitation Act (Section 504), Title II of the Americans with Disabilities Act 
(ADA) and the Individuals with Disabilities Education Act (IDEA).  Section 504 and 
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LEGALLY SPEAKING  

I n Frye v. Napolean Community 
Schools, The United States Su-
preme Court recently decided a pro-
cedural issue regarding the extent to 
which parents of disabled children 
are required to “exhaust their admin-
istrative remedies” which is legal-
speak for saying that they must first 
pursue a special education due pro-
cess hearing under the IDEA to chal-
lenge actions of local school districts 
before they can file a lawsuit in 
court. 

The case originated at an elemen-
tary school in Michigan and involved 
a twelve year old girl with cerebral 
palsy who was denied the ability to 
bring her service dog, a Goldendoo-
dle named Wonder, to school. Won-
der was a trained service dog rec-
ommended by the student’s pediatri-
cian when she was five years old 
and assisted her in various life activi-
ties including helping her to retrieve 
dropped items, helping her balance 
when she used her walker, opening 
and closing doors, turning on and off 
lights, helping her take off her coat, 
and helping her transfer to and from 
the toilet. The school denied the re-
quest to bring Wonder to school rea-
soning that all of the student’s aca-
demic and physical needs were al-
ready met because she was provid-
ed a one-on-one aid under her IEP. 
In response, the family removed the 
student from the school and began 
homeschooling her. They also filed a 
complaint with the Department of 
Education's Office for Civil Rights 
(OCR), claiming that the student’s 

rights under Title II of the ADA and 
Section 504 of the Rehabilitation Act 
were violated due to the exclusion of 
her service animal. OCR agreed 
causing the school to invite the stu-
dent and Wonder back to school. 
The family declined the invitation 
and instead enrolled the student in a 
different school and filed suit in fed-
eral court against the local and re-
gional school districts, as well as the 
school principal. 

The federal trial court in Michigan 
dismissed the suit because the fami-
ly had not followed the IDEA’s ad-
ministrative procedures prior to filing 
suit. The appellate court (Sixth Cir-
cuit) upheld the dismissal on the 
same theory. On appeal, the Su-
preme Court vacated and remanded 
the case back to the Sixth Circuit 
directing the court to analyze the 
true nature of the relief sought by the 
family. Justice Kagan, who authored 
the decision, rejected the Sixth Cir-
cuit’s reasoning that the administra-
tive procedures in the IDEA had to 
be followed whenever the plaintiff 
alleged harm that was essentially 
educational in nature. Rather, the 
Court held that the “exhaustion of 
remedies” provision of the IDEA ap-
plies only to cases where the 
“gravamen” of the lawsuit is a claim 
that the school did not meet its obli-
gation to provide a FAPE to the disa-
bled child and in order to make this 
determination, the Court needed to 
look at the substance of the com-
plaint and not just the surface. Ac-
knowledging that conduct could vio-
late the IDEA (which guarantees in-

dividually tailored educational ser-
vices for children with disabilities) as 
well as Title II and Section 504, 
which address nondiscriminatory 
access to public institutions for peo-
ple with disabilities, the Court sug-
gested that lower courts ask two 
questions to determine the grava-
men of the complaint: 
  
1) Could the plaintiff have brought 

essentially the same claim if the 
alleged conduct had occurred at 
a public facility that was not a 
school? 

2) Could an adult at the school have 
pressed essentially the same 
grievance? 

  
If the answers to the questions are 
yes, the complaint is unlikely to be 
about a denial of FAPE. If the an-
swers are no, then the complaint 
probably does concern FAPE and the 
plaintiff would first need to follow the 
administrative process required under 
the IDEA before bringing suit against 
a school district. 
  
Whether the questions suggested by 
the Court actually assist lower courts 
in sorting out the true nature of a 
plaintiff’s complaint remains to be 
seen. In a concurring opinion, Justice 
Alito, joined by Justice Thomas, 
questioned the utility of these ques-
tions stating: “Although the Court pro-
vides these clues for the purpose of 
assisting the lower courts, I am afraid 
that they may have the opposite ef-
fect. They are likely to confuse and 
lead courts astray.”   ■ 

Supreme Court Ruling in ESE Procedural Matter 
By Laurie Dart, Staff Attorney 

On a Lighter Note - Transcripts from Actual Courtroom Testimony  
Attorney: Now doctor, isn’t it true that when a person dies in his sleep, he doesn’t know about it until the next morning? 
Witness: Did you actually pass the bar exam? 

Attorney: How was your first marriage terminated?                                                                                                                             
Witness: By death.                                                                                                                                                               
Attorney: And by whose death was it terminated?                                                                                                                 
Witness: Take a guess.  
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the ADA (which also apply to ESE 
students who are eligible under the 
IDEA) both prevent an entity that 
receives federal funds, such as a 
school district, from discriminating 
against people with disabilities. A 
blanket policy that would prohibit 
students with disabilities from partic-
ipating in advanced courses or spe-
cial programs would violate this re-
quirement. Each student must be 
looked at on an individual basis to 
determine if participation in the 
course or program they have elect-
ed to participate in is appropriate for 
them.    

Under Section 504 and the ADA, the 
relevant inquiry is whether the child 
is otherwise qualified to participate 
in the program and whether the ac-
commodation requested for the child 
to be successful in the program 
would result in a fundamental altera-
tion of the program or an excessive 
financial or administrative burden. 
With regard to the “otherwise quali-
fied” standard, this would apply in a 
situation where there is a prerequi-
site to being admitted to the pro-
gram. For example, if there is a pre-
requisite course that must be taken 

prior to admission, a student with a 
disability that had not taken and 
passed that course would not be 
considered “otherwise qualified” be-
cause they have not met the stand-
ard that all students, including those 
without disabilities, would be re-
quired to meet.    

Unfortunately, there is no hard and 
fast rule to determine whether an 
accommodation is one that requires 
a “fundamental alteration” of the 
program. Each such request must 
be looked at on an individual basis. 
An example would be if a student 
needs to attend for a shortened day. 
If the student can still meet the re-
quirements of the program in terms 
of core courses, etc., it is likely that 
this would be a reasonable accom-
modation, even though the student 
might not be able to comply with 
attendance requirements that have 
been placed on the program. How-
ever, if a program requires a 
demonstration of math computation 
skills, an accommodation allowing 
the use of a calculator would likely 
be considered a fundamental altera-
tion. The district is only required to 
provide reasonable accommoda-
tions to level the playing field, not to 
provide a student with a disability an 
undue advantage over students who 

are not disabled. If challenged, it is 
the district’s burden to prove that an 
accommodation would result in a 
fundamental alteration.  

An undue financial or administrative 
burden would have to be a signifi-
cant burden, not anything that could 
be accomplished with some addi-
tional effort.  

As a further safeguard against dis-
crimination, the district requires that 
a Manifestation Determination Re-
view (MDR) be conducted prior to 
consideration of dismissal from 
magnets, fundamentals or other dis-
trict application programs. When a 
student is being considered for dis-
missal, a team must determine if the 
activities that have resulted in a rec-
ommendation of dismissal are a 
manifestation of the student’s disa-
bility and consider whether addition-
al services are appropriate. The only 
time an MDR is not required is if the 
causes for dismissal are causes that 
do not result from the behavior of 
the student, such as if a child is be-
ing considered for dismissal solely 
as a result of actions of the parents 
(such as failure to sign and return 
documents, etc.).   ■  

Participation of Special Ed Students
(Continued from page 1) 
 

S chools sometimes call us ask-
ing whether they can release stu-
dent records to the Department of 
Children and Families (DCF) or 
DCF-authorized agents. In short, we 
can, without prior parental notice or 
consent, release student records to 
DCF or a community-based care 
lead agency acting on behalf of  
DCF, so long as the representative 
provides a copy of the court order or 
other written legal authority showing 
their interest in the case. The com-
munity-based care lead agency for 
Pinellas and Pasco Counties is Eck-
erd Community Alternatives. A list of 

the community-based care lead 
agencies throughout the state can 
b e  f o u n d  a t  h t t p : / /
www.myf lfamil ies.com/service -
programs/community-based-care/
cbc-map. 

As previously noted in prior articles 
on student records in Legally 
Speaking, we cannot release stu-
dent records without prior parental 
consent (or student consent if over 
18 years of age or attending a post-
secondary school) unless we have 
specific statutory authority to do so. 
For example, federal and state law 
allow us to release information in 

the case of an emergency when it is 
necessary to protect the health or 
safety of any person, or pursuant to 
a subpoena if we notify the parent of 
our receipt of the subpoena. One of 
the other statutory exceptions men-
tions groups like DCF and its related 
community-based care lead agen-
cies, and this exception will also 
apply to other organizations that are 
contracted with the community-
based care lead agency to assist 
them in their work. 

Thus, we can, without prior parental 
notice or consent, release student 

(Continued on page 4) 
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gram. In the former, the state would take the funds that 
would have actually been sent to a public school district 
for the student and send them directly to the private 
school attended by the student – so, someone could 
track the exact dollars transferred from a public school 
district to a private school. In the latter, there is no set 
amount of funding that someone could track from one to 
the other. Rather, it was the total amount of funds at the 
state level, not just for education spending, but for all 
spending, that was reduced when a company made a 
donation to the scholarship fund and was able to “write 
off” that donation from its state corporate income tax 
liability. As you can see below, this distinction became 
very important in the McCall case in determining wheth-
er the plaintiffs could even challenge this law.  

On the “standing” issue, the courts ruled that the plain-
tiffs could not show the requisite “special injury” or fund-
ing provisions that courts require plaintiffs to show in 
cases like this before they will even reach the substan-
tive legal issues. The plaintiffs did allege that they are 
parents who have children in the public schools or are 
teachers and administrators in the public schools who 
have been “directly injured because of the loss of fund-
ing caused directly by the scholarship program.”  How-
ever, the courts ruled that any presumed reduction in 
public education funding stemming from reduced gen-
eral state revenue due to the tax credit voucher program 
is “speculative, as is any claim that any such diminution 
would result in reduced per-pupil spending or in any 
adverse impact on the quality of education.”  In short, 
the courts rejected plaintiffs’ standing because they 
could not point to any specific funding that the tax credit 
voucher program took away from public education and 
diverted to private schools – rather, the voucher pro-
gram simply meant that less money was collected over-
all by the state, which may or may not have meant less 
money going into public education.    

Because of the basis of this ruling, it remains in doubt 
whether any person or group could have standing to 
challenge the constitutionality of this tax credit voucher 
program. Regardless, at this time, the tax credit voucher 
program remains a lawful educational choice in the 
state, as does the McKay Scholarship voucher program, 
which has not experienced any legal challenge since its 
enactment.   ■ 

preme Court ruled that it violated the Florida Constitu-
tion’s guarantee that taxpayer-supported public educa-
tion must be operated as a “uniform, efficient, safe, 
secure and high quality system of free public schools.” 
In reaching its conclusion, the court first noted that the 
Opportunity Scholarship program used public educa-
tion funds to support education in private schools that 
were not required to abide by various rules applicable 
to public schools, such as requiring certified teachers 
and following the state’s accountability system. From 
that, the court ruled that this created a dual system of 
public education (or at least a dual system of the use of 
public education funds) – one where all of the rules for 
public schools applied, and one where they did not.  

The plaintiffs in the recent challenge attempted to use 
this 2006 ruling to attack the tax credit voucher law, but 
could not get past the procedural issue of whether they 
could even challenge the law. Before addressing this 
“standing” issue, it is important to understand a signifi-
cant difference between the invalid Opportunity Schol-
arship voucher program and the tax credit voucher pro-
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records to these agencies and their authorized agents to allow them to perform their organizational missions – the 
protection of children’s safety and welfare. Note, however, that this exception does not cover all child welfare or-
ganizations and if a school receives a request for records from an agency not listed as a community-based care 
lead agency, or an organization that cannot prove it has a contract with one of these agencies, the school cannot 
release the records unless they have written parental consent or another exception applies, such as the emergency 
exception. If you are in doubt as to whether you should release student information, please contact us and we 
would be happy to work through the issues with you.   ■ 

Release of Student Records  
(Continued from page 3) 
 


